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The American Cancer Society estimates that in 2008, over
11,000 women will develop cervical cancer and roughly
4,000 will die from the disease.' About 70 percent of
cervical cancer cases result from human papilloma virus
(HPV) types 16 and 18.2 In 2006, the Food and Drug
Administration (FDA) approved the first HPV vaccine,
Gardasil, which prevents not only cancer-causing HPV,
but also HPV types 6 and 11, which cause genital warts. 3
The Center for Disease Control and Prevention (CDC)
estimated that 6.2 million people contract a genital form
of HPV each year, infecting over half of all sexually
active men and women at some point in their lives. 4
While drug companies test the I-PV vaccine to determine
if it can provide protection for men, in the meantime,
legislatures must determine what to do with a single-sex,
sexually-related vaccine.' States face the decision of
whether to mandate a vaccine for a sexually transmitted
infection or not to require citizens to receive a vaccine
that prevents cancer. 6
This article analyzes and compares the different legislative
approaches to Gardasil by examining traditional
vaccination methodologies and exploring how state
approaches expand upon and violate those methodologies. 7
The second part of this article examines the legal basis
for mandatory vaccinations and the arguments against
compulsory immunizations.' The third part of this article
analyzes how Virginia, New Hampshire, and Texas have
responded to Gardasil and determines how each state
approaches the legal arguments for vaccination. 9 Finally,
this article identifies one approach as being the most
effective and responsible method of distributing Gardasil
to a state's population.' 0
L Background
c

A.DfbetState Approch,,,"\1,,es to th,e FHPV
Vccine
States generally take one of three different approaches
to vaccinating schoolgirls with Gardasil.11 The first
approach, taken by Texas, neither provides nor requires
HPV immunization, leaving all vaccination decisions
to parents.' 2

The second approach, exemplified by

Virginia, requires schoolgirls to receive the vaccination,
but allows parents to opt-out of the vaccination for any
reason.' 3 New Hampshire introduced the final approach
by not requiring vaccination, but providing the vaccine
to all girls in the state free of cost.14
L,

Texa.-,,s

Texas exemplifies a conservative approach to Gardasil
by not mandating, recommending, or arranging for the
distribution of the vaccine.'" The Governor of Texas
signed an executive order, directing the state Department
of Health and Human Services to adopt the required
vaccination of 11-12-year-old girls.' 6 In response, the
state legislature immediately passed an amendment
overruling the executive order, breaking from traditional
immunization legislation by requiring parents to opt-in
for their children to receive the vaccination, rather than
requiring them to opt-out of mandatory vaccination. 1

iiNe wH mshr
Taking the middle ground between Texas and Virginia,
New Hampshire side-stepped the issue of mandating
a controversial vaccine when the state Department of
Health and Human Services (HHS) announced that it
would distribute Gardasil free of cost.'" New Hampshire
has a comprehensive state immunization program
to provide children with vaccinations for numerous
diseases, including HPV, free of cost.19 Because
the inclusion of the HPV vaccine did not change the
overall budget for the immunization program, the New
Hampshire legislature had no role in approving the
distribution of Gardasil.2 0 Since the initial dispersal of
Gardasil in January 2007, more than 14,000 doses have
been administered in the state. 2'

t.virgi\n""ia
Virginia introduced a new approach to vaccination
by mandating the vaccination of schoolgirls, but
22
allowing parents to forego the vaccine for any reason.
Beginning in October 2008, Virginia will require
schoolgirls entering the sixth grade to receive a HPV
vaccine. 23 The addition of this vaccine required the state
legislature to amend the state vaccination plan, which
currently allows families to opt-out of vaccinations if
the vaccination would be medically detrimental to a
child, or if families' strong religious beliefs prohibit the
administration of a vaccine. 2 4 Traditionally, if a family

claims a medical exemption, the school board must receive a statement from
a physician or nurse practitioner verifying the reason for the exemption. 25
When Virginia begins to require the use of the HPV vaccine in October,
parents and guardians will have the right to refuse that vaccination for
their child on any grounds because HPV is not communicable in a school

setting. 2 6

States' authority to mandate vaccination originates in their police power, as
vaccinations protect public health and public safety.27 Airborne diseases,

like smallpox once presented a serious health and logistical problem to
cities and states when quarantine was the only option for combating the
spread of the disease.28 Using state police power, states could require
widespread vaccination and quarantine. 29 The Supreme Court has defined
"police power" as everything essential to public safety, health, and morals
that the state has legitimate authority to remedy. 30
In Jacobson v. Massachusetts, the Supreme Court held that states have a
fundamental interest in preventing the spread of communicable diseases,
and, as such, have the police power to mandate vaccinations and require

for children between the ages of eight and sixteen.39 The Court stated that
although the state has an interest in educating children, Oregon could not
require the standardization of upbringing because parents have the right
and duty to prepare their children for society.40
In Wisconsin v. Yoder, the Supreme Court held that the Amish do not need to
send their children to school after the eighth grade, in accordance with their
religious beliefs.4' The Court reasoned that because the First Amendment
guarantees the freedom to practice religion, forcingAmish children to attend
schools against their religious beliefs violated that fundamental freedom.42
Additionally, the Court held that parents have the obligation to prepare their
children for the future, which Amish parents do through education based on
religious beliefs and practices. 43

D1)Equal ProtectionadMedica Traknnt or

ome

In addition to determining whether the state police power extends to
mandating the distribution of Gardasil, a court must examine the validity of
the vaccine as a single-sex medical treatment. The Supreme Court has ruled
on the validity of single-sex medical coverage in past cases.44 In Geduldig
v. Aiello, the Supreme Court held that a failure to take into consideration
differences between men and women does not necessarily constitute sexual
discrimination.4 5 In Geduldig, a California disability insurance plan failed
to cover disabilities attributable to pregnancy, a condition that only affects
women.46 The Supreme Court held that the failure to provide coverage was
not gender discrimination because there was no risk from which men were
47
protected and women were not.

IIL
Analysis
A, By Neit her Changing'UPrecede,,nt No InorngWomn
Headth, New Hamsir' AprochtoGadINreseUNt
the Most Elfkettive Publ"\
i C Hat
esr
quarantine when vaccinations are not used. 3' Jacobson argued that
required vaccinations were "unreasonable, arbitrary, and oppressive," and
thus violate an individual's right to care for one's own body and health.32
However, the Court rejected Jacobson's argument and mandated that states
have the power to enact laws for the common good and welfare of their
citizens, especially when the laws relate to health.33

C The alningITest
U
Btween StateItresAndPrna
Gardasil presents a unique situation because it protects against a sexually
transmitted disease, which may conflict with traditional sexual education
and religion.34 The Supreme Court has consistently defended parents' right
to determine the upbringing of their children without state interference. 35
In Meyer v. Nebraska, the Court ruled that a state government must
respect the right of parents to determine the upbringing of a child.3 6 In
that case, the Court determined that Nebraska's ban on teaching children
foreign languages was unconstitutional and had no reasonable relation to
a legitimate state interest.37 The Supreme Court used Meyer to clarify that
under the Constitutional promise of "liberty," individuals have the right to
establish a home and bring up children without undue interference from
the state. 38
In Pierce v. Society of Sisters, the Supreme Court extended its ruling in
Meyer by overturning an Oregon law requiring compulsory public education

New Hampshire's approach to distributing Gardasil serves as the best model
for the distribution of the vaccine.4 8 Since New Hampshire provides the
vaccination free of cost, but does not require anyone to receive the vaccine,
this approach neither erodes the principles of mandatory vaccination nor
49
ignores the value of the vaccine as an important medical advancement.
New Hampshire recognizes the difference between HPV vaccines and
other immunizations by providing the inoculation, but not requiring it.50
New Hampshire does have required vaccinations, but by leaving Gardasil
off of that list, New Hampshire has recognized the fundamental differences
between HPV and other diseases.
New Hampshire stays within the strictures of Supreme Court decisions
by reserving parents' ability to make fundamental decisions about the
upbringing of their children.5 ' HPV differs from the other diseases prevented
by vaccination because it requires intimate contact for contraction, making
it distinctly different from the smallpox discussed in Jacobson.52 Giving a
child a vaccine to prevent a sexually-transmitted disease might be construed
as condoning the child's sexual behavior, which may be related to religious
beliefs states are precluded from infringing upon.53 In Wisconsin v. Yoder,
the Court decided that religious beliefs trumped state interest in education. 54
Like education, public health remains a state concern, but in the situation
with HPV vaccines, religion and the issue of sexuality cannot be separated
from health, creating a balancing test states must address." By allowing
parents to choose to vaccinate their daughters without forcing such a

decision, New Hampshire respects both the rights of
families and the health of women. 56

The Jacobson Court relied on the fact that smallpox is
an airborne disease and to prevent the contraction of
smallpox, the state needed to either vaccinate prior to
infection or isolate the disease." The smallpox vaccine
could be given to every member of society through state
planning, allowing the state to reduce the threat of a
widespread smallpox outbreak until the threat ceased to
exist." HPV differs from smallpox as it requires intimate
contact, raising the question of whether Jacobsonwould
apply to HPV vaccinations.5 9
Whether a court would find that a state has inherent
police power to protect against the spread of a sexually
transmitted disease remains unclear. In Jacobson, the
Court relied upon the principle of self-defense to hold
that "a community has the right to protect itself against
an epidemic of disease which threatens the safety of

its members." 6 0 Because cervical cancer threatens the
health of members of society and is spread through
human contact, HPV seems similar to the smallpox
discussed in Jacobson.6 1 However, an analysis based
on Jacobson would most likely not recognize the police
power of the state to require an HPV vaccine. 62 Unlike
smallpox, HPV does not pose a traditional health risk:
quarantine could not prevent against the spread of the
disease because once a person contracts the disease,
they can never be rid of it and over 50 percent of the
population is infected. 63
Jacobson also addressed the idea that strict quarantine and
immunization would eradicate smallpox.64 Neither Merck
nor the CDC has expressed a belief that the strands of HPV
targeted by Gardasil will cease to exist.65 However, if all
women were vaccinated, incidents of cervical cancer would
decrease by 70 percent; since men are asymptomatic for the
strands that cause cervical cancer, no method of prevention
exists besides strict abstinence. 66
Some states have held that vaccination laws can only
be upheld when a disease is present or threatening in
a community.6 7 Due to the pervasive nature of HPV
and the estimates that most adult Americans have some
form of HPV, the disease satisfies the requirement of
presence in a community. 6 8 However, HPV would
probably fail to threaten a community because it cannot
be deemed dangerous on an everyday level, such as
polio or smallpox. 69 In States requiring that a disease
threaten a community in order for vaccination laws
to apply, the HPV vaccine laws would probably not
receive enforcement. 70

The varying responses to the HPV vaccine also raise the
issue of equal protection, as addressed by the Supreme
Court in Geduldig v. Aiello." Like the post-pregnancy
treatments discussed in Geduldig, the HPV vaccine
currently offers benefits only to women.72 In Geduldig,
the Supreme Court specifically noted that men did not
receive any treatments that women could not receive, just
as in the case of HPV, men do not receive attention that
women do not receive as well.73 The Court recognized
that existence of medical treatment does not equate with
a right to that treatment, meaning that failure to receive
medical care does not equal discrimination.74 Following
this reasoning, any argument that a vaccine preventing
against a disease that occurs only in women, but is not
mandated for women, does not win an equal protection
argument.7 1
If Merck or another pharmaceutical company discovers
that Gardasil or other HPV vaccines can prevent against
HPV and subsequently penile cancer in men, states that
have refused to require or offer vaccinations will be
precluded from later offering the vaccine.76 If a state
were to change a policy because the vaccine could
prevent diseases in men, undoubtedly questions of equal
protection would be raised.7 While a state government
could argue that requiring a vaccination for an entire
population is fundamentally more equal than requiring
it for a subset, it would appear that the government is
worried more about the health of men than of women.7 1
Nonetheless, a state government could again point to
the decision in Geduldig and argue that at no point did
the government require medical care for treatment that
79
it did not require for women.

11\'
JsasPrnsHve the1RZIht to
Thir hildenSo oSo ti\u d(,Th,.ev H avke
Discetin
Oer Nn-NcesaryMedical
As parents have the right under Yoder to determine how
to educate their child, it should follow that parents also
have a right to determine which non-necessary medical
treatment their child ought to receive.so In the case of
Gardasil, vaccination and education are entwined, as
girls who receive the vaccination are told that they are
protected against a sexually transmitted disease, raising
the issue of education and religion as discussed in
Yoder."' Abstinence until marriage has a long-standing
history in religion, as family education did for the
Amish, and in both situations, religious principles clash
with legitimate state interests. 82 Like in Yoder, where
the Amish were deemed to have a legitimate religious
interest that overrode a state law, other groups could

claim to have a legitimate religious interest in boycotting
a vaccine that could be deemed to promote sexual
behavior.83 Unlike the polio vaccine, which prevents the
contraction of all polio, the HPV vaccine only protects
against certain strains of the disease, meaning that girls
must continue to learn about and understand the dangers
of engaging in behaviors that lead to the contraction of
the disease. 84

girls and their parents have the option of vaccinating
against HPV. Should their parents choose to inoculate,
girls in Texas would receive the same vaccine as girls
in New Hampshire and Virginia do. 96 However, with
nine million uninsured children in the United States,
it is naive to assume that all children receive the same
medical treatment and inoculations, even within a single

Similarly, in Meyer, the Court held that parents have a
fundamental right to determine the upbringing of their
own offspring." Which vaccination a child receives
could fall under Meyer because, like education and
language, non-necessary medical procedures can
involve fundamental and religious beliefs.86 Even
parents, who do not want their daughter to receive
Gardasil for religious reasons believing that it might
encourage loose morality, might not want to object
to all vaccinations, as a religious exemption might
otherwise call for." A decision that involves morality
relates directly to the parental duty of raising a child
and is protected primarily under the Meyer and Pierce
decisions." In this situation, Texas, Virginia, and New
Hampshire's approaches would all respect the parents'
desire to refuse the Gardasil vaccination.89

Texas does not outlaw the distribution of the vaccine
and requires the distribution of information regarding
vaccination to parents at the time of other vaccinations. 98
Additionally, on July 16, 2007, all 55 immunization
projects in the country adopted the distribution of
Gardasil, including centers in Texas. 99 This adoption
means that all girls who are uninsured, on Medicaid,
of Native American descent, or enrolled in the State
Children Health Insurance Program (SCHIP) will
receive the vaccine. 00 While the state will still not
require the vaccination, many girls will receive it
regardless, as states receiving federal money for the
Vaccines for Children (VFC) program are required to

Most state legislatures allow parents to opt out of
vaccinating their child on the basis of religion or some
philosophical belief so long as parents understand that
their child cannot attend school during any kind of
epidemic. 9 0 By doing this, states follow the dictates of
Yoder, Pierce, and Meyer that reserve for the parents the
right to determine the upbringing of their own child. 9 1
Legislation has been proposed in West Virginia to require
an HPV vaccination for all schoolgirls entering the sixth
grade, and as the state lacks a religious exemption to
vaccinations, such legislation could inspire a court case
addressing the right of the parent to determine nonnecessary medical care. 92

E, TeFixa,,s Fia s fto Provlide Protectin Agains
When Governor Rick Perry announced that he would
mandate the inoculation of all school-aged girls in the
state of Texas, the conservative state legislature viewed
the immunization as unnecessary, effectiv ely ignoring
the health of women in favor of following a conservative
agenda. 93 The Texas legislature adopted a policy of
distributing information at the time of adolescent
inoculation so that parents could decide whether or not
to vaccinate their daughters. 94
Some interest groups argue that Texas's failure to
mandate the Gardasil vaccine does not matter, as
the vaccine will still be available to those who desire
it.95 In Texas, Virginia, and New Hampshire, young

state. 97

implement the vaccine. 101

Despite this step towards preventing cervical cancer
throughout the state of Texas, VFC neither vaccinates
all eligible children nor assists children with private
insurance to receive the immunizations.10 2 Even though
parents will have the right to determine whether or not
to vaccinate their child, those receiving the incentive
of a free and recommended vaccination from VFC
will face a different decision than those simply offered
information.103 Schoolgirls who cannot receive vaccines
through the VFC program will lose out in this situation
because, unlike the girls in the VFC program whose
parents will have to opt-out of the vaccine, girls with
private insurance will need their parents to opt-in to
receive the vaccination.104 The largest group of women
who will fail to receive the vaccine will be adults without
private insurance as few uninsured women will pay the
$360 for the three shot plan. 05

Allowing parents to opt-out of the administration of
the HPV vaccine allowxs Virginia to remain within the
framework of the Meyer, Yoder, and Pierce decisions, in
that the parents have the primary position of determining
non-necessary medical treatment for their children. 06
As in those cases where parents have the power to
determine how to raise their child, the issue of a nonnecessary vaccination against a sexually transmitted
disease can be seen simply as an issue in rearing a child,
and not a medical decision. 07 Virginia addressed this
issue by distinguishing the HPV vaccine from other
vaccines through changing the exemption rules. 08

Virginia's immunization law requiring Gardasil, but providing parents with
a simple method of refusing the vaccination, presents a radical change
for immunization statutes.109 By traditionally requiring an affidavit of
waiver of recommended treatment, legislatures have ensured widespread
vaccination." 0 The amended statute removes the physician's role in
recommending medical treatment for minors, leaving decisions in the
hands of parents, who, according to previous court cases, have the primary
role in determining the upbringing of their children."'
Despite the Court's reluctance to limit parents' discretion, there remains
a role for the state in decisions to immunize children.112 In numerous
Virginia cases regarding child abuse or determining custody, the issue of
whether or not a child has received his or her immunizations and is up-todate with the immunization schedule serves as a factor in the outcome of
the case." 3 While not the most compelling proof of child abuse, the failure
to immunize a child can be viewed as neglect, as in the case of Welch v.
Commonwealth.114 In Welch, a mother argued that she did not purposefully
murder her child, but rather the child died from neglect because she failed
to provide proper medical care."' Welch shows that failure to immunize
a child can have legal ramifications, which will be weakened when the
state implements varying levels of importance for vaccines because both
the defense and prosecution will have to become familiar with a more
complicated immunization scheme." 6
By changing the state statute to allow for a new parental waiver of a
vaccine recommended by the CDC, the state of Virginia set a dangerous
precedent for the future of required immunization in the state."17 Parents
could make a logical argument that just as an HPV vaccine is not strictly
necessary, neither is a vaccine for antiquated and rare diseases like polio
and measles."' Essentially, the approach to vaccinations adopted by the
new Virginia policy has never been the appropriate role of vaccinations.119
Rather than weakening the entire vaccination program by allowing an optout to a "mandatory" vaccine for any reason, Virginia and states adopting
Virginia's plan, like South Dakota and Washington, ought to think of a
new procedure through which to vaccinate adolescent girls.12 0 Mandatory
vaccinations ought to remain for diseases that pose a serious health threat
through which the state can exercise its police power.

Many arguments remain for not requiring a vaccination of a non-airborne
communicable disease. Since the introduction of vaccinations, people have
had reservations about receiving immunizations.' 2' Claims range from the
argument that vaccines violate the Fourteenth Amendment and interfere
with a parent's right to determine the upbringing of her own child, to the
current belief that vaccinations cause autism.12 2 However, the CDC has
largely ruled out the argument that vaccinations cause autism, choosing
to cite to the numerous research studies conducted to show the lack of a
correlation between immunization and autism, rather than citing to the few
23
showing a tenuous connection.1
The reason that the HPV vaccine ought to be freely offered to citizens lies
in the fundamental reason for vaccinations: the more people who receive

vaccinations, the more protected the community becomes from infection.' 24
Studies have suggested that there is a significant difference in the rate of
infection when only one percent ofthe population abstains from vaccinations
versus when four percent of the population abstains of vaccinations.125 By
offering vaccinations to school-age children at the time they receive other
vaccinations, the rate of children exempted from vaccinations remains at
about one percent.126 Evidence points to the fact that more people receive
vaccinations when immunizations are required than when they are simply
recommended. However, Virginia's policy of requiring a vaccination but
allowing an opt-out for any reason could fail to serve as an effective means
of vaccination because it threatens all vaccination by calling attention to

exemptions.12 7

The invention of Gardasil presents an opportunity for the country to
prevent needless deaths from cervical cancer. If every girl were to receive
vaccinations before engaging in sexual activity, the incidence of cervical
cancer would decrease significantly. New Hampshire has dealt with the
threat of cervical cancer most effectively by not reinventing public health
laws and recognizing the hope offered by the HPV vaccine. However, the
vaccination of nine-, 10-, and 11-year-old girls for a sexually transmitted
disease remains understandably contentious. Nonetheless, the states
are attempting to successfully confront the advancement in medical
technology.
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